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Judge Hess ruled that a mortgage given by the debtor-husband
pursuant to the terms of a property settlement agreement that was
incorporated into a decree of dissolution of marriage was a
consensual lien rather than a "judicial lien."  Thus, Judge Hess
ruled that the mortgage could not be avoided under §522(f).

The BAP reversed, relying on In re Pederson, 875 F.2d 781 (9th
Cir. 1989).  The fact that the decree required execution of the
mortgage made the mortgage a non-consensual judicial lien,
according to the BAP.  Since the lien impaired the debtor's
homestead exemption and attached to the debtor's interest in the
home, he could use §522(f) to avoid it.

NOTE:  A notice of appeal to the 9th circuit was filed on
March 14, 1991.
















